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BEFORE THE FEDERAL ELECTION COMMISSION

)
)
)
)
)

In the matter of

MUR 5758
Pierce O'Donnell

1

In its October 26, 2006, brief, General Counsel recommends that the Federal Election
Commssion find probeble csuse $o believe that Pierce O'Donnell knowggly and willfvlly
violated 2 USC § 441f While the facts underiying the alleged rexmbursements of political
contnbutions are largely undisputed, equally incontrovertible psychological evidence establishes
that Mr O’Donnell suffered — and continues to suffer — from Bipolar Disorder, a severe mental
ilincss that has already caused tragic personal and professional nusfortune for Mr O'Donnell
As a matter of law, however, Gus mental illness prevented Mr O’Donnell from forming a
“knowing and willful” intent to commt the alleged violations of section 441f Notwithstanding,
Mr O'Desell remams comnuited to concilmtion of tivs matter, conmstent with bis positron
from the onset of tho mvestigateen
I  BACKGROUND'

A Pmcodural History

On June 6, 2003, the Commussion notified Pierce O*Donnell of allegations that certamn
contnbutions to the Edwards for President commutte 1n the 2004 premdential election had been
reimbursed by enties other than the named donor For more than two years thercafter,
undermgned counsel parhicipated 1n extenmve discussions, factual proffers, and negotiations 1n
connection with concihstion efforts In particular, undersigned counsel worked diligently to

1 The facts set forth i ths brief are subject to Rule 408 of the Federal Rules of Evidence

-1-



ey i

e

st

12044323206

O 00 <~ & v A W N -

pt pea g bl A et A PmA e
SDHQQUAUN—-O

comply with FEC staff requests after the Commussion’s reason-to-believe findings 1n Apnl 2004
Counsel for Mr O'Donnell and lus firm provided detasled information to General Counsel
duning the nvestigation, mcludmg (1) a detasled proffer, including a chronology of the events
surrounding the alleged violation, (2) a senes of more detaled responses to staff questions
WMﬂMIwMS,G)WbMWmMuMMM
requuts propounded Maw 25, 2085, (4) followny coordinaton of additoual rexueds for
information by the Genavel Ceunsel 1 Jime 2005, (5) fuciitstien of dweusnon betwses FEC
staff and counsel for persons Wdentified as conduits, which cestinued theough Maerch 2006, and
(6) numerous meetings through May 2006 with FEC staff to provide information, clanfication,
and discussion of ssues?® These communications were advanced m a spint of cooperation
toward conciliation, winch General Counsel acknowledged was the desired resolution, and are
contrary to statements n General Counsel’s bnef that Mr O'Donnell, m the face of the
Cmmmm’smhﬂﬁhﬁ&m:mdalmmdmmmmmodonmmw
nghts

2 Certain wiinesses, through counsel, mndicated an 1ntent to assert therr pnvilege n thus
matter because of a concurrent state proceeding 1n California  Thus invocation of privilege did
not interfero with General Counsel’s inquiry because information received through attorney
proffers and the disclosure of requested documents provided all the relevant information to
proceed with concilistion
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Mr O'Donnell does not attempt to avoid responsibality for hus acts, to the contrary, he
stands ready to resolve thes msiter with the Commmsmon en the bass of the fates and
cusumisianses as they sctually seist? Hasvever, 1 light of tha senous mental hoslth 1sewes
discunsed helow, Mr O’Donnell cannat truthfully admut to knowing aad wallful conduct wihich,
as 2 matter af both fact and law, he was mcapable of commtting

B Mr ODonneil’s Background

The Commussion's Brief ighhights Mr O’Donnell’s background m order to argue that
Ius mtellectusl and professional cspabilities and achievements support a finding that us actions
were knowing and willful However, that msses the point that 1s at 1ssue in this matter Despite
Mr O'Donnell’s background, he suffers from s senous mental iliness that mterfered with Ius
Judgment and sigmficently 1nffuenced his hacding of the Edwards’ eoninbutions As e result of
2 sewwus mexial 1liness (“m thw mitst of the most pesfound Mixss Busode of hus he”, Milssti st
11), lss was signifiapmtly impamed m hus juidgment and apacity to form the reqmeowe mséent That
18 the porat which destinguishes tins conduet from General Coumsel’s dessnipiion of Mir
O’Donnell's background Bipolsr Dasorder 13 an extremely senious and debilatsting mental
tlincss, and 1t had a dispositive effect
3 Wile 1t 15 not the mtention of thus brief to address factual allegations contaned 1n
General Counséi’s bref, ses do wish fo note a xgmficant dissrepastry betincon the fiicis alloged
b sges ha ~0'Docall ol pemeal shocs” oo of wioch ~sonimed s Werd

‘bonus’ on the memo lme™ GC Bref at 510-13 In fact, there 13 no evidence before tho

Comnussion that O'Doanell personally prepared the checks or included the typed “bonus”
notation an certain of the checks
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The anecdotal information about Mr O’Donnell’s conduct dunng this penod of senous
mams, including the campaign contnbution episodes, graphically illustrates and supports the
consequences of his mental iliness Numerous witnesses descnibed to the psychuatric evaluators
Mr O'Donnell’s bizarre behavior dunng this peniod It mncluded all too frequent episodes of
unitable mood wwmgs, fismzncially reckless Sbemons, stresuful discussions, and, mpertantly, a
dismssive resvipen to comerms mmed by fisaly, frunds, ssd volleagwes His werld was aise
filled vaih epsades of compulaive gpeading, mmuimve desueon malung, gmadiosity, smd
dutortnn  Tus behawsr, eaconding ta each of the mental health prafesnionals who sepatately
evalusted Mr O’Donnell, resulted 12 seriously smpared judgment and a disabled thought
process, both of which are classic symptoms of Bipolar Disorder

General Counsel’s brief also does not address recent developments in Mr O'Donnell’s .
firm Largely as & result of the ongomg mvestigation, the firm has become a shadow of its
former self At its largest (as 1t was during the tume of the conduct alleged), the firm employed
over 50 people, including two dozen iswyers The firm todsy has five personnel with only two
lawyers Much of this dowmsczing has beent of Mr O'Donmeli’s own domg, hrs therapsts have
urged that he undrtake eittrame swnswres to cut finsncial md intexpsssonal swesoes weth which
huMMhm Mossaner, this mvestigateon has takea a ixavy pemsanil toll oa Jeir
O'Donarll In addition to the psychological stzess (which be can 11l affand) resulbng from the
current mvestigation, financial obligations leave hum 1n precarnious financial condition  Mjlls at
3 Al of this has been equally taxing on his relationships with lus wife and chuldren

C  Duagnoms of Bipolar Dusorder

Bipolar Disorder 13 a serious psychiatnc condition that profoundly dustorts the abihity to
control one’s behavior
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Bipolar disorder, also known as mamc-depressive iliness, is
a brain disordier thet vesses unuseal viufis m 2 persen’s axnd,
enenzy, sd ablity te funewos Defierent from she narmal ups and
downs fhat evarycoe goos thromgh, the symptams of bipolas
disorder 5o sovere They can result m damgged relationships,
poor job or school performance, and even sucide But there 18
good news brpolar disorder can be treated, and peogle wath tius
ilincss can lead full and productive lives
National Institutes of Muitd Neatth (“NIMH"), Bipolir Disorder, 2001, avalsble at
hitps /o mmn mh govipublicatipolar efim
Manio-depeession dmtocts moadh axd thoughts, incites dreadful
behaviors, destroys the bams of rational thought, and too often

erodes the desire and wall to ive It 1s an ilingss that 13 biological

1n 1ts ongind, yet one that feels psychologicsl 1n the expenence of
it, an iliness that » unique 1 confernng advantage and pleasmne,
yet one fliat brings m 1ts wake almost unendurdble suffenng and,
not mnfraquestly, smcide

ok TS e Lt e
fortunate m having the friends, colleagues, and fanmly that I do

Kay Redficld Jamison, Ph D, An Unguiet Mind, at 6 (Knepf 1995) (Dr Jamison heself
suffers from Bipolar Disorder and, a3 a Feculty nrember at Jolims Hopians Medreme, 15 a hughly
accomplished expert m the field) In fact, “[clomspleted smcide occurs m 10%-15% of
indseniunls wath Bigoles I Drssler * Diegmosiic gnd Stahmimal ivisoel of Mevial Destedats, 4th
Edshen (“DSM-IV™), at 352 (Amemcan Psychuin Asocishan 1994)

Mr O'Doancll’s diagnoms of Bipolar Disarder followed exisnsive evalustion by
numerous mental health experts, mcluding Mark J Mills, J D, MD, Damel A Martell, PhD,
Burt Crausman, Ph D, and Joseph N Kenan, MD Dr Mills 15 a forensic psychiatnst who
regularly advises the Unites States Department of Justice on forensic psychstric 1ssues His
cumculum vitae 1s attached as an exiubit. Dr Martell 13 a forensic neuropsychologist who was

asked by the Califorma State Bar's Lawyer Asustance Program to evaluate the effect of thus

"y
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mental diseass on Mr O’Donnell’s conduct and a prognosis for treatment Dr Crausman s a
chmecal paychologist who for nearly five yoars has treated Mr O’Donnell for the mental 1llness
diagnosed Dr Kenan 1s a clinical psychiatnst who is currently treating Mr O’Donnell and who
prescribes medication to control Mr O’Donmell’s Bipolar Disorder The written findings of each
of these cxperts are uttached as exhubits ¢
Thwso msposty comcludy that Mr O'Donnell has been suffering from this severe mental
iliness for s mmmber of yeas * Tilase dmgnoses are based on extemsiwe testipg wuth objyctive
mants! hegith battenes, oumerous mental status exaluations, and a documanted hustory of
aberrant behavior In connection with lus ongoing psychothetapy, Mr O’Dannell has recently
begun daily therapy with prescniption medication Dr Kenan prescribes Lamuctal, a powerful
mood stamlizing drug, as maintenance therapy to delay the occurrence of Mr O’Donnell’s
hypomanic episodes Kenag at 1
As 13 typical of Bipolar Disorder, Mr O'Donnell’s condition has mtensmified over the

years such that hts condition had recently become even more severe than 1t was during the period
of the conduct alloged 1n Bus case Most unportantly, this dizgnoss dhows a “a direct zexus
betwwen Ins Bopoiar Disesdnr asd the campasgh fund-rammg belfswsor” ot moue here  Marell at
11 Dz Mualis Hoamnbes Mr O'Doxncil’a sympiems 1= datail

the multiphaty and mersasing frequency of ns financul

e pobal st Jescsiis mvngy, . bk o

tus newly available histry from multiple sources, that s

hypomans and 1ts associsted poor judgment has endured for more

than a deexde anth -ullyhhm)qpuntohm ™
my mamf fine, Mr O'Domsll’y Batwaitig-casnpegn ceninbutions

‘4 These reports are saferanced hese:n nesonding to the nzme of the sxtimr, 10, Mlls,
mmr.m
O’Donnell’s precise diagnoses include Bipolsr I Disorder-Hypomame, Bipolar I
MHMMMMMH
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Mills at 34 Specifically, the forensic conclusion 1s that Mr O'Donnell’s severe mental 1llness
prevented lum from having the requisite “knowing and willful” intent to violate the law With
respect to the relevant ttme penod, Dr Marteli simiarly explains

[O’Dutiueil] was m the nudst of the most profound Manre Episode
of tus life at that ttme, and was sigmficantly impaired with regard
to hm capecity to segn-tu s buhavior xad exmecse sound, rational
Judgmemt His gmadioss nead to be soen as a “hig hhot,” a3 a Iggal
superman aspeble of assomphsiung anythng, eaypled with the
ego-dystanc fear of the loss-of-face that would result from fathng
to hive up to the excessive financial commutments he had

mmpuls:vely made, overwhelmed Ius cgpacity for good judgment
Maxtoll at 11
Dr Malls ssmilarly found that

Mr O'Donnell’s biological iliness altered and distorted lus
Judigment to the pount whare, despite the explicit concemns of Ms
Valdez, he percaived the legal requrements of [the] McCamn-
Feingold [law] as urvelevant to hus financial pledge and subsequent
conduct His psychiatncally-iliness-mediated distortion 1s all the
more evident 1n the fact that he Ind behaved similarly previously
(the Habn canmpmgn vostinbutvon) and had stod for election
himself, so he was infflui=ally senvessant with the appomte legal
requascasunts

Mulla at 4
Both Dr Martell and Dr Mills determined that the impairment was controlling
[O"Donnell’s] level of msight and behavioral control are impaired
While he retamns some capacity *in the moment” to recognize his
own maladaptive hehaviors, there are senious deficits m lus abihity
to wihubat htmscif or effect approprmats chmgss when rooaded
Matell at S

(lIn approving remmbursements to lus firm's employees for
although he knew (intellectual awareness) what hus conduct was{,]

-7
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doing 1t was neither wallful (intentionally disregarding the law) nor
delibusts (Mpeceionlly dosguxd m Szt the knv) Insand, beceuns
of huy iliness, Ms O'Dumnell aanld wot hame formmd the mteni
requied, amd as a result, aould not wumessly percerve tim
applicshality of the law to lus pacsanal sstustion

'l'he_exputdugnoluhlw )’Dumnell’s Bypeinr Bsoniw do mut hingo . ant meolnted
event or seam of evants The expesis explain thit the alleged samikict at seane m: thes aase u1 only
a small past of a langthy history — begianing oum before Mr O'Dannall’s basth ~ that supports
the diagnonis of Bipolar Dusorder

Mr O'Donnell has a family lnstory of mental 1liness, and, as Dr Martell explams, many
sovere mental disorders are genetic

The mental health experts have also documented a long history of behavior in thus period
of Mr O'Donnell’s own life consistent with a profound inability to control the compulsions
resulting from Jigesisn Dumnder De Mimtall motes it s O'Dummsii han mude arationsi mad
cozpulsive busasss dpciraons vath dissstrous Sinsomal consequasmes  For example, e founded
a weekly newspaper with the grandiose goal of taking on the estabhished paper 1n the region and
winning & Pulitzer Pnize To support thus venture, ho porsonally penned 440 columns m two
years and covered payroll shortfalls out of lns own pocket He has fanled at attempts to start a

¢ Although Drs Crsusman and Kenan have not undertaken a full forensic analysis of Mr
O'Dacamii’s mestte{ Rzalth ot the ttme of the alleguill oraducs, bwih wagects Jowshr that “Mr
O’Donnell’s disorder has regularly and sigmificantly impatred his judgment” and that “but for hus
mal;hlh-‘-n. ke wonld not bave scted i a wiy that has led to ius mveshigation ” Sra\sdien
at1-2, Kenan at 1.




13044323213

- -~

N

O @ =N & v s W

10
11
12
13
14
13
16
17
18
19
20
21

ummmmm.mm.WMDc,wmmmdamm
He paud for a costly renovation of hus former residence, only to sell the property upon completion
of flus extensive custom project He has mvested in nsky lngh-tech secunties and has been
unable to hiquidate those positions despite major adverse market movement Martell at 9, Mills
at3

Dr Muﬂlnoﬁlhnt.ﬁmnﬂwlﬂe 1990s mto the penod nvolving the campaign
contributions at 1s53¢ - a panod of “astounding” sstivity and praductivity — Mr O’Dennell was
also fiumdesing 1n the ruost profoundly mame period 1n Ins Iife  Dunag thot time, m addition to
the fundraising achivities at 1ssue here, Mr O'Donnell wrote and published a book, suthored five
screenplays, produced one as a festure-length movie, founded a youth baseball foundation, rused
money for two baseball fields, joined numerous chantable boards, produced Shakespeare mn the

Yet, a careful review of all the available data suggests that lus actions in reumbursing employees
for campaign contnbutions were psychatricaiiy, not cnmmnally, motivated Martelj at 9, Mills
atd

As recently as iiine yoar, Mr O’Donngll lths engaged 1n wantealy maypropnate spending
conmstent with Bipolar Disorder Forexmplqdup:tehuowndﬂchnﬂngﬂnmﬂmdnhon
and that of hus fiom, he spent at least $120,000 on three round-tnip business jet chasters to New
Orleans Millg at2 Such 1rrahonal behaviors remain largely unrecognized by Mr O"Donnell,
leading Ius sccountant and others familiar with lus conduct to become increasingly wormned about
s mental bealth Irrational spending 15 consistent with the grandiosity often associated with
Bipolar Disorder Id



Importantly, Bipolar Disorder 13 not necessanly an mmpediment to achieving great
professional success Indeed, Mr O’Donnell’s obsessive personality may have contributed 1n
some measure t0 his success as a tnal lawyer As Dr Martell explans

-
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The reasondble question anses, 1f Mt O"Domnell was impaired by
Bipolar Disorder, how was he sble to practice law so effectively?
It 15 ths emnmer’s opmuen tiat M O'Dommell’s high
mtelhigrens, coypied with.a highdy apenmced toam of colidagues
and support siaff, allowsd hmm to campasimentalize Ins lams
prachos mxd chsnnel kis mamc symptoms i ways that have
histarically made hum the successful Lhgsior that be 15 tnday,
despite his bipolar iliness

Bipoler disorder has fffected some of svciety’s most productve
and ercative poopls, as r=flyeted by the hfe and work of famous
mdividuals such as Vincent van Gogh, Napoleon, Abraham
Lincoig, Bdgar Aliea Pov, Ser Isusc Meiwten, Wmsten Chorthdl,
Agséhn Chinotix, T8 Eihott, Frames Foré Coppols, Tennessee
Wilkama, Vugma Woolf, Robart Lowell, Resemary Clsaney,
Buzz Alding, Stng, Sylwa Plath, Sol Wachtler, Janathan Wistem,
Ben Stillar, Dick Cavet, Ted Tumer, and [] Art Buchwald, amoeng
many, many others

The caorgy and repd thought processes thut charactenze meama
can be chummiied mto smeers of gremt vremtvity, focus, wed

produttivify, and thss 18 clesrly the case with Mr O'Donnell’s law
practico (as woll as hus creative efforts as an author) However, the
symptoms of the qurzrdes alse wiiract a spgnficant toll m oflser
areas of the indiadual’s hfe Mr O’Bonnell haa saxnnged s fier to
spare his logal prachas it tse expanse of lus pessoas] relatsonships,
hus health, his weighy nad haz finsasmel solvency

Martell at 11  Iromcally, as noted above, ane of the foremost expexts on Bipolar Disorder — a
member of the Jobns Hoplns® fixisRy aad 8 widely pblished aotiver on fac nilgost — hemself
suffers ﬁomhmmﬂ:mhbwduwhhmmmgnmmm“.

Because Mr O’Donnell’s mental health became a major 1ssue in this matter, we have
repeatedly requested opportunities to present fither evidence on this 1ssue  Most recently, we

-10-
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specifically requested that representatives of General Counsel attend & meeting with Dr Malls to
discuss hus diagnoss of Mr O'Donnell 1n detail General Counsel dechned to meet with Dr
mmmm&mmm“mwmma\nﬂmwm
arrange a meeting with Dr Mills shortly after the submusmion of this bnef We speaifically
resszve tho right to sapplement this brief 1n hight of any developments &t this mecting
m  ANALYSIS
A Statutory Provisions
General Counsel recommend that the Commussion find that Pierce O’Donnell kmowmngly

and willfully violated 2 U S C § 441f, the'text of which 18 as follows

e i e et

contnibution, and no person shall knowingly accept a contrnbution

made by one parsen 1 the sames of snsther parson
2USC §441f While tius statute does not internally reference “knowing and willfal” conduct
with respect to contnibutions 1 €iw name of another, such a heightened mtent standard applies to
section 441f to the extent specified n 2 US C § 457g in particular, section 437g establishes a
two-tierad penalty stracture wader which avere severc saactions are available i e ease of
knsmsnng snd willful comdwuzt than m tiw case of genersl ntent violatiems of sectoen 441f Sce 2
USC § 437gfa)(S) & (6XC) Mamover, 2 USC § 437g(d) maies knewing mmd wallful
violations of section 441f crumnal acts pumshable under Titls 18

(A) Any person who knowngly and wallfully commits s violation

of any provision of fhus Act which mvolves the making, vecesving,

or reporting of any contnbution, donation, or expenditure—

(1) aggregating $25,000 or more duning a calendar year shall be

fined under title 18, or imprisensd for nat moms than 5 yeasy or
both, or

-11-
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(D) Any person who knowingly and wallfully commuts a violation
of section 441fwf thes titlo 1nmsimng an esmyung agyrogaimsg more
than $10,060 dunng a calusder year shall bo-

(1) mpnsoned for not more than 2 years if the amount 1s less than
$25,000 (and subject to impnsonmant under subpamgrph (A) if
the amount 18 $25,000 or mare),

(1) Hmed not less than 300 parcent of the amount involved m the
violation and not more than the greater of—

(@) $50,000, or
(D 1,000 pesnent of the amount mvolved 1n the violation,
or

(au) both mpnisoned under clause (1) and fimed under clause (1)

2USC §437g(d)X1XA) & (D)
The D C Circut has interpreted the “knowing and willful” standard applicable to section
441f to require a finding of “defiance or knowing, conscious, and deliberate flsunting of the
FRC, 716 F 24 1401, 1403 (DC Cir 1983)
(intemal quotation marks omutted) (atmg AFL-CIO v FEC, 628 F 2d 97, 101 (D C Cir 1980))
As the court explained, the “distinction” between “knowing and willful” violahons and ordinary
ones *“1s a real one the frrer of fiet nmst contend with,” and the “lesowing and willful” standard

must tw ssinfied with “‘cier aud sonweoy’ evelenen” AFL-CIO, 628 F26at 100 TheDC
Cizant smalogszed the “kmowing and willfil” regpesamant of ssetion 437g to the highest clase of
violation of the Ocoupational Safety and Health Act, 29 USC §§ 651-678 Under QSHA's
“non-senous,” “senous,” and “willful” metnc for violations,

the court decided that the heanng officer had found fiacts sufficient

only to support & findsng of a “semvus” viwlation Given the

statutory context, a “wnllful” violation must necessarily connote

“defianoe or such seekimn deggard of the coasoquences as to be
equivalent to & knowing, conscious, and dehiberate flannting of the
Act”
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Id_at 101 (quoting Jve
(34 Cir 1975))

nm'n, 519 F 2d 1200, 1207

As discussed above, each medical expert who evalusted Mt O'Donnell agrees that s
severe mental 1liness prevented lum from enguging 1n the alleged conduct 1 a “knowmg end
willful” falhen  ARhough titoss opmmons have thuar omgeas in chirecal mudseme, oy have a
verymlleﬁ'eumc_mut it partictiag, federal law providies fhat sevane mental ilimess can nagate
the mtent elecmnt of any crame requinng more than genaral intent

Although the Insamty Defense Reform Act of 1984, 18 US C §§ 17, 42414247, lmuts
the abihity of a defendant to use a mental disease or defect as an excuse or justificaton for
violating federal law, “Congress did not bar the admissibility of all psychological evidence
pertaining to the defendant’s mens rea (or lack thereof) 1n specfic mtent cnmes ” Ungted States
y_Csmeron, 907 F2d 1051, 1052 (11th Cr 1990) Rather, the courts have held that the
consideration of psychological evidence to negate mens rea does not constitute an impermismble
affirmative defense or excuse, but only serves to refute “an element of the offense” United
Stases v _Poblot, 887 F2d %9, 397 (34 Cxx 1987] Sco sike Utated Sintes v Ieown, 326 F 3d
1143, 1147 (10t G, 2083) (“poyshologinéi or psyeamio evidencs fiagt mmgates the camubal
clement of specific mntent can be admismible™), United States v Wegeall, 313 F 3d 867, 873 (4th
Cir 2002) (“the circuits addreasing this 1ssus appear to agres that psychiatric testmony
regarding a defendant’s mental condition can still be used :n appropriate circumstances to
disprove speaific intent”), United States v Chuldress, 58 F 3d 693, 729 (DC Cir 1995) (“we
find no general bar to evidence of a defendant’s general ‘lack of capacity’ or the history of his
condition, so long as that evidence 13 adequately keyed to the 1ssue of whether he entertmned the
mens rea required for proof of the crme”), Haas v_Abrshamacn, 910 F 2d 384, 397 (7th Cir

-]3-
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1990) (permtting “relevant expert testmony detmling the defendant’s mental health hstory
which mught have a tendency to negate the prosecution’s proof on the 1ssue of mtent”),United
States v. Twine, 853 F 2d 676, 679 (9th Cir 1987) (“Congress did not mtend to elmunate a
defendant’s abihity to disprove guilt with mental defect evidence™) |

'When conndenng evrdence of psychologreal conditsons, “the proper focus should be on
the proffered Ll on relatvouliup between Gis shecifie psychistiec owdence offensd and the mene
rea st 155un s el easc " Cameorgg, 907 F 2d 21 1067031 Thoe evidense will be pasmssmbls of i
helps detersune whether a defendant “possessed a apocsfic state of mund thot wanld maeke him
gmity of a more senous cime than lus conduct alone would support ” Id at 1067

The forensic evidence in this case directly links Mr O'Donnell’s scvere mental iliness
with lus mnablity to satisfy the “knowing and wallful” standard of sections 441f and 437g The
experts who have exammed Mr O'Donnell behiove that he has suffered from a severe meatal
iliness for many years Crausman at 1, Mills at 4, Martell 2t 9, Kengn at 1 Tius severe mental
iliness directly effected Mr O'Donneil’s ability knowingly and walffully to violate sechon 441§
Dr Mulls explaurs st *Mr O’Donnell's biological 1ifhess altered and distoited fims judgnent to
the pomnt whme, desputm the exphst concesms of Mis Valdiz, he porostved the legdl
requirements” of aecticm 441f as “trelevaci to lus finsncal pledge and echaequict comduet ”
Mills at 4 The forensic avidence demonstrates that Mr O’Doanell was not capahle of acting m
“defiance or knowing, conscious, and dehiberate flaunting” of the law at the relevant ttme
Consequently, 1t would be improper for the Commasion to find probable cause to believe that
Mr O’Doanell knowingly and willfully violated section 441f, hus severe mental iliness rendered
Ium incapable of forming tius heightened level of nteat

—14-
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Apart from 1ts mmpact on legal determnations of gult or imnnocence (on which we rely
above), federal law also recogmzes thst severc mental iliness 13 properly consdered n
determuming the appropnate sanchon for cnmunal conduct In particular, the Umted States
Seatenzmyg Cilowmssmon Has determmed that dowmwerd depeiture should be pranted mn
sentomeang a defeirient (1) wih suifered from a syzmfinantly redmmsd madal aapacity st the tins
of thn effense and (2) whose reduncd mmatel capamty conimbuiod suastantislly fo the
comnussion of the offense See US S G § 5K2 13 (2005) The purpose of thus policy statement
18 to show lemty to those mdividuals whose reduced mental capacity played & major role in the
commussion of an offense Sce United States v Weddle, 30 F 3d 532, 539 (4th Cir 1994)

With respect to the first element, the Sentencing Commussion’s application note specifies
that “sigmficantly reduced mentsl capacity” exists when “the defendant, although convicted, has
s sigmficantly impaired abihty to . control behavior that the defendant knows 13 wrongful ”
USSG §5K21%, app n1 Tho Ninth Circunt defines “reduced mental capatity” broadly m
th eontoxt, sfemag to it a8 “a jutk of full snteactual funshoreng ™ Unibiel Stases v Coe, 12
F3d 1506, 1512 (9t Cirr 1W98) A defendamt may bn ehigible for dowmswerd doparture
regardiess of the nsiure or sovanty of ke menat] dearder Jd at 1513 The gmdehan ragpares
“only that the defendant suffer from & sgnificastly reduced mental capacity It concems the
effect of the imparment on the defendant, not the charsctenstics or senousness of the
impawrment itself” Jd (emphass in onginal) Similarly, the defendant’s mental disorder need

not be extraordinary, umque, or unheard of See Umted States v_Shore, 143 F Supp 2d 74, 80
(D. Mass. 2001)
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With regard to the second element of the pohcy statement, “the disorder need be only a
contnbuhng cause, not a but-for cause or a sole cause, of the offense ™ Cgnty, 12 F 3d at 1515
In Canty, the Ninth Ciromt read other opinions as standing for the proposition that the policy
statement requires only that the ments! conditton contribute to the mental disorder, while the
actual degree of contnbution was not defined Jd One court has held that the critical imnquiry m
appisang sachion 5K2 13 15 “wheiier the peydhological problems nepawed the defandant's
judgment at the titwe of the offense ™ Usdtod States v _Heshert, 902 F Supp 827, 828-29 (ND
Il 1995)

Although these federal sentencing pnnciples do not bear directly on Commusmon
proceedmgs, they do suggest a strong legal recogmtion for the propnety of deahng
compassionately with those who, because of their mental 1liness, lack the capacity to conform
ﬁarconduttothchw.

-16-
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IV CONCLUSION

For the foregoing reasons, Mr O’Donnell cannot be saxd to have commtted a “knowing
and willful” violation of the Federal Election Campaign Act, Ius mental iliness nogates the
specific intent clement of the statute Accordingly, we respectfully request that the Commission
dechme to find probable cause to beireve that Prerce O*Donnell knowingly aad willfully vrolated
2USC §4if

Respectfully submutted,

T k., =

H Tuohey Il v
David E Hawkins
VINSON & ELKINSLLP
The Willard Office Building
1455 Pennsylvama Avenue, N W , Suite 600
Washmgton, DC 20064-1008
Telephone (202) 639-6500
Facsimule (202) 639-6604
mtuchey@velaw com
dhawkins@velaw com

Attorneys for Respondent Prercw O'Donnell

DATED December 11, 2006

Exlubits

July 31, 20086, letter from Malls to Tuohey (“Mills™)
Cumculum vitac of Dr MarkJ Mills

July 8, 2006, letter from Martell to Robbmns (“Martell™)
July 31, 2006, letter from Crausman to Tuohey (“Cranaman)
November 30, 2006, letter from Kenan to Tuohey (“Kensn™)
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